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STATEMENT OF THE CASE
Nature of the Case
Erick Nathan Gendron appeals from the judgment entered upon his guilty
plea to felony DUI.

On appeal, he argues that the district court abused its

discretion by denying his motion to withdraw his guilty plea.

Statement of Facts and Course of Proceedings
While on parole for felony DUI, Gendron drove with a BAC of .093/.091.
(R., pp.7-8, 10-12; PSI, pp.2, 9-10.) The state charged him with (his second)

felony DUI. (R., pp.73-75.) Pursuant to a plea agreement, Gendron pied guilty;
in exchange, the state agreed to not file a persistent violator enhancement and
to recommend a unified sentence of 10 years, with two years fixed, to be served
concurrently with Gendron's sentence in the prior DUI case. (R., pp.157, 171.)
Four days before the scheduled sentencing hearing, Gendron, through
newly appointed counsel, filed a motion to withdraw his guilty plea. (R., pp.17478.)

As one of the bases for his motion, Gendron asserted that his former

defense counsel failed to obtain and review the video recording of Gendron's
breathalyzer test and was therefore unable to evaluate, before Gendron pied
guilty, .whether the test was administered in "compliance with the required

1

standards for breath testing in the state of ldaho."
L.15 - p.26, L.23, p.37, L.24 - p.38, L.9.)

1

(R, pp.176-77; Tr., p.25,

After an evidentiary hearing, the

district court denied Gendron's motion, concluding that Gendron failed to carry
his burden of establishing either that his plea was involuntary or that there
existed another just reason to withdraw the plea. (Tr., p.38, L.10 - p.47, L.5; R,
pp.180-82.) Specifically, with respect to Gendron's claim that defense counsel
failed to review the breathalyzer video, the court found that such did not
constitute a just reason for withdrawal of Gendron's plea, both because Gendron
averred at the time of his plea that he was satisfied with his attorney's
performance and did not want him to conduct any additional discovery, and
because Gendron failed to demo,nstrate that the video would have provided him
with any sort of defense or otherwise affected his decision to plead guilty. (Tr.,
p.41, Ls.1-10, p.44, L.18-p.46, L.5.)
The district court subsequently entered judgment on Gendron's guilty plea
to felony DUI and, consistent with the state's agreed-upon recommendation,
imposed a unified sentence of 10 years, with two years fixed. (R., pp.185-96.)
Gendron timely appealed. (R., pp.198-01.)

1

Gendron also asserted "that at the time of entering his guilty plea, he was
informed by his counsel that under the plea agreement, they would be free to
ask for 'whatever they wanted' from the Court," which Gendron understood as
including "asking the Court to reduce [the felony DUI] charge to a lesser charge."
(R., pp.176-77; see also Tr., p.23, L.24 - p.25, L.14.) The district court found
Gendron's claim incredible and disproved by the record and rejected it as a basis
for allowing Gendron to withdraw his plea. (Tr., p.42, L.5 - p.44, L. 17.) Gendron
does not challenge this aspect of the court's ruling. (See Appellant's brief, p.2
n.1.)

2

ISSUE
Gendron states the issue on appeal as:
Did the district court abuse is discretion when it denied Mr.
Gendron's motion to withdraw his guilty plea filed prior to
sentencing, because of his implied assertion of innocence, which
was based on his trial counsel's failure to obtain full discovery?
(Appellant's brief, p.3.)
The state rephrases the issue on appeal as:
Has Gendron failed to establish that the district court abused its discretion by
denying Gendron's motion to withdraw his plea?

3

ARGUMENT
Gendron Has Failed To Establish An Abuse Of Discretion In The Denial Of His
Motion For Withdrawal Of His Plea
A.

Introduction
Gendron contends the district court abused its discretion by denying his

pre-sentencing motion to withdraw his guilty plea.

(Appellant's brief, pp.4-7.)

Specifically, he argues that his plea was not voluntary because he was unaware
of the existence of the breathalyzer video at the time he entered his plea and,
had he been aware of its existence, "he would have reviewed that evidence prior
to the entry of his plea." (Appellant's brief, p.6.) He also argues, for the first time
on appeal, that "the fact that he had lost the ability to review the discovery for a
potential defense" constituted a just reason entitling him to withdraw his plea.
(Appellant's brief, p.7.) Gendron's arguments fail. A review of the record and
the applicable law supports the district court's determination that Gendron failed
to carry his burden of establishing either that his plea was involuntary or that
there existed any other just reason entitling him withdraw his plea. Gendron has
failed to establish an abuse of discretion.

B.

Standard Of Review
"Appellate review of the denial of a motion to withdraw a plea is limited to

whether the district court exercised sound judicial discretion as distinguished
from arbitrary action." State v. Hanslovan, 147 Idaho 530, 535-536, 211 P.3d
775, 780-781 (Ct. App. 2008) (citing State v. McFarland, 130 Idaho 358, 362,
941 P.2d 330, 334 (Ct. App. 1997)). An appellate court will defer to the trial
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court's factual findings if they are supported by substantial competent evidence.
State v. Holland, 135 Idaho 159, 15 P.3d 1167 (2000); Gabourie v. State, 125
Idaho 254, 869 P.2d 571 (Ct. App. 1994).

C.

Gendron Failed To Show Either That His Plea Was Involuntary Or That
There Existed Any Other Just Reason For Withdrawing His Plea
A motion to withdraw a guilty plea may be made before sentence is

imposed.

I.C.R. 33(c). The presentence withdrawal of a guilty plea is not an

automatic right, however. State v. Carrasco, 117 Idaho 295, 298, 787 P.2d 281,
284 (1990); State v. Hanslovan, 147 Idaho 530, 535, 211 P.3d 775, 780 (Ct.
App. 2008). The defendant bears the burden of proving, in the district court, that
the plea should be withdrawn. Hanslovan, 147 Idaho at 535, 211 P.3d at 780;
Griffith v. State, 121 Idaho 371, 374-75, 825 P.2d 94, 97-98 (Ct. App. 1992).
In ruling on a motion to withdraw a guilty plea, the district court must
determine, as a threshold matter, whether the plea was entered knowingly,
intelligently and voluntarily. State v. Mauro, 121 Idaho 178, 180, 824 P.2d 109,
111 (1991); Hanslovan, 121 Idaho at 536,211 P.3d at 781; State v. Rodriguez,
118 Idaho 957, 959, 801 P.2d 1308, 1310 (Ct. App. 1990).

If the plea was

voluntary, in the constitutional sense, then the court must determine whether
other reasons exist to allow the defendant to withdraw the plea. .!9..c When the
motion is made prior to sentencing, the defendant must present a just reason for
withdrawing the plea. Hanslovan, 121 Idaho at 535, 211 P.3d at 780; State v.
McFarland, 130 Idaho 358, 361, 941 P.2d 330, 333 (Ct. App. 1997).

The

decision to grant or deny a motion to withdraw a guilty plea lies in the discretion
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of the district court.

J.sL

However, where, as here, the defendant moves to

withdraw his guilty plea before the imposition of sentence "but after [he] has read
his presentence report or received other information about his probable
sentence, the court is to exercise broad discretion, but may temper its liberality
by weighing the defendant's apparent motive." 2 State v. Johnson, 120 Idaho
408, 411, 816 P.2d 364, 366 (Ct. App. 1991) (citation omitted). The failure of a
defendant to present and support a plausible reason, even in the absence of
prejudice to the state, will dictate against granting withdrawal.

State v. Ward,

135 Idaho 68, 72, 14 P.3d 388, 392 (Ct App. 2000) (citing State v. Dopp, 124
Idaho 481, 485, 861 P.2d 51, 55 (1993); McFarland, 130 Idaho at 362, 941 P.2d
at 334)).
Gendron moved to withdraw his guilty plea on the asserted basis that
defense counsel did not obtain or review the video recording of Gendron's
breathalyzer test before Gendron pied guilty and was therefore unable to
evaluate whether the test was administered in "compliance with the required
standards for breath testing in the state of Idaho." (R., pp.176-77; Tr., p.25, L.15
- p.26, L.23, p.37, L.24 - p.38, L.9.) The district court ultimately rejected this
claim as a basis to allow Gendron to withdraw his plea for two reasons. First, it
reviewed the record of the change of plea hearing and concluded that Gendron

2

Gendron asserts on appeal that defense counsel filed the motion to withdraw
Gendron's guilty plea "[b]efore Mr. Gendron had the opportunity to review the
presentence investigation." (Appellant's brief, p.1.) This assertion is directly
contrary to Gendron's testimony at the hearing on his motion to withdraw his
guilty plea. (See Tr., p.31, Ls.15-17, p.32, Ls.3-11 (Gendron acknowledging that
he "actually [got] a copy of the PSI and [went] over it in detail prior to the
sentencing hearing that was set in this case initially").)
6

entered his plea knowingly, voluntarily and intelligently and, in so doing,
specifically waived any claim that his attorney should have conducted additional
discovery. (Tr., p.39, Ls.6-19, p.42, L.5 - p.43, L.6, p.44, L.18 - p.45, L.12.)
Second, it concluded that any failure of defense counsel to have obtained the
video of the breath test before Gendron pied guilty did not constitute just cause
for withdrawal of Gendron's plea because Gendron failed to show that the video
would have provided him a defense or would otherwise have affected his
decision to plead guilty. (Tr., p.45, L. 12 - p.46, L.17.) Contrary to Gendron's
assertions on appeal, the record and the applicable law support the district
court's conclusions.
When Gendron entered his plea he testified under oath that he
understood the both the nature of the charge and the consequences of pleading
guilty, including the applicable sentence.

(Tr., p.4, L.23 - p.10, L.9.)

He

acknowledged both at the change of plea hearing and on the written guilty plea
advisory form that, by pleading guilty, he was giving up his rights to a jury trial
and to present evidence in his defense. (Tr., p.16, Ls.9-17; R, pp.158-59, 161.)
He testified that he had discussed the case with his attorney and was satisfied
with his services. (Tr., p.11, L.21 - p.12, L.3.) He also specifically averred that
he had reviewed all the discovery provided to his attorney and that there was no
additional evidence he wished to view before he entered his plea. (R, p.164.)
On appeal, Gendron does not seriously dispute the district court's finding,
based on the record of the change of plea proceedings, that, as a general
matter, his plea was knowing, voluntary and intelligent. He argues, however, that
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one aspect of his guilty plea - the waiver of any claimed error in his attorney's
failure to conduct additional discovery - was "not valid because [he] did not know
at the time he entered his guilty plea that the [breathalyzer] video existed."
(Appellant's brief, p.6.) According to Gendron, had he "been warned about the
possible existence of this type of evidence he would have reviewed that
evidence prior to the entry of his plea." (Id.) Notably, Gendron did not present
any evidence to establish that a video of his breathalyzer test ever existed. (See
generally Tr.; R., pp.176-77.) Even assuming it did, the mere fact that Gendron
was unaware of the existence of the breathalyzer video did not render his plea and, more specifically, the waiver of any additional discovery - involuntary.
It is well settled that the Constitution does not necessarily require
disclosure of exculpatory material before a valid guilty plea may be taken.
United States v. Ruiz, 536 U.S. 622, 629 (2002); Roeder v. State, 144 Idaho
415, 418, 162 P.3d 794, 797 (Ct. App. 2007). Likewise, the Constitution does
not require disclosure of evidence related to affirmative defenses "prior to plea
bargaining" because "the need for this information is more closely related to the
fairness of a trial than to the voluntariness of the plea." Ruiz, 536 U.S. at 633
(emphasis original); see also Dunlap v. State, 141 Idaho 50, 64, 106 P.3d 376,
390 (2005) (state can enter plea agreement without revealing impeachment
evidence).

Because Gendron affirmatively represented in the change of plea

proceedings that he was satisfied with his attorney's representation and did not
desire any additional discovery, and because he had no constitutional right to the
pre-guilty plea disclosure of all potentially relevant evidence, he has failed to
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show that the mere fact that he was unaware of the existence of the breathalyzer
video affected the validity of his plea.
Gendron has also failed to show error in the district court's determination
that the mere failure of defense counsel to have obtained the video before
Gendron pied guilty did not constitute just cause entitling Gendron to withdraw
his plea. At the hearing on his motion, Gendron testified that he reviewed all of
the evidence provided to his attorney in discovery, which Gendron asserted
"consisted of a review of [the] summary from the police department, the probable
cause affidavit," and an NICI criminal history report.

(Tr., p.25, L.15- p.26,

L.14.) He also testified that he believed his attorney had reviewed everything
that was provided to him during discovery, but he was unsure and, in fact, had
never discussed with his attorney whether his attorney "ever obtain[ed] a copy of
the DUI video from the jail."

(Tr., p.26, Ls.15-23.)

At the conclusion of the

hearing, Gendron's attorney argued:
[W]ith respect to the video, I raised that issue in my motion
because I was in the process of seeing if there was a way to
access that video. In the meantime, my understanding today is
that in essence that video is gone. They're deleted after 90 days,
so it's although unfortunate that his [prior] counsel didn't have
access and didn't have the benefit of that video, I don't know that at
this point it's going to shed any further light on this case, so I would
submit that for the court's consideration as well.
(Tr., p.37, L.24 - p.38, L.9.)
Absent from Gendron's testimony, or even counsel's argument, is any
indication that defense counsel did not in fact obtain and/or review the
breathalyzer video.

Nor did Gendron present any evidence or argument to

demonstrate how the video would have affected his decision to plead guilty in
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this case. In fact, counsel expressly acknowledged in his argument that he did
not know what the video would show or how it would "shed any further light on
this case." (Tr., p.38, Ls.6-7.) The district court thus correctly concluded that
there was no evidence that the video would have actually supported the defense
or reasonably influenced Gendron's decision of whether to plead guilty.
Gendron challenges the district court's ruling, arguing on appeal that
"[c]ontrary to the district court's ruling, the just reason for ... withdrawal of his
plea was the fact that he had lost the ability to review the discovery for a
potential defense."
raised below.

(Appellant's brief, p. 7.)

This was not the claim Gendron

Gendron never argued to the district court that he should be

permitted to withdraw his plea because he no longer had access to the video;
rather, his claim was that neither he, nor defense counsel had the benefit of the
video at the time Gendron entered his plea. As set forth above, this claim did not
by itself constitute a just reason for withdrawal of Gendron's plea. GE:mdron not
only failed to establish that the video would have provided him a defense, he
also failed to allege, much less demonstrate, that anything on the video would
have affected his decision to plead guilty. In fact, as noted by the district court,
the record shows a "great tactical reason" underlying Gendron's decision to
plead guilty - i.e., to avoid a persistent violator enhancement and the possibility
of a fixed life sentence, as opposed to the maximum 10-year sentence the state
agreed to recommend pursuant to the plea agreement in this case. (Tr., p.45,
L.19 - p.46, L.5; see also R., p.157 (plea agreement).)
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The record supports the district court's determination that Gendron failed
to carry his burden of establishing either that his plea was involuntary or that
there existed any other just cause for withdrawal of the plea. Gendron has failed
to show an abuse of discretion by the trial court in denying his motion to
withdraw his guilty plea.

CONCLUSION
The state respectfully requests that this Court affirm the judgment and the
court's order denying Gendron's motion to withdraw his guilty plea.
DATED this 8th day of May 2012.

LORI A. FLEMING
Deputy Attorney G

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 8th day of May 2012, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
SHAWN F. WILKERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.

LORI A. FLEMI
Deputy Attorne
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